Letter of the Government of Israel to the UN Committee on Economic, Social and Cultural Rights

28 December 1998

Mr. Chairman,
Re: The Concluding Observations of the Committee on Economic, Social and Cultural Rights (ICESCR) regarding Israel’s Combined Initial and
Second Periodic Report

1. Having analyzed the Concluding Observations of the Committee pursuant to Israel’s report at its 31st-33rd meetings, held on 17 and 18 November, 1998, it is with disappointment and grave concern that we feel compelled to protest the Committee’s consideration of Israel’s report.
2. Unfortunately, we find the Concluding Observations of the Committee biased and one-sided. That, despite Israel’s sincere efforts to cooperate as fully as possible with the Committee, to provide it with all necessary information and to engage in a constructive dialogue on a professional basis. The ratio between positive and negative factors listed in the Concluding Observations on Israel (3:24) typifies this. Especially when one compares this with Concluding Observations regarding other State Parties’ reports, such as Iraq, Libya and the Russian Federation. Regretfully, we can only conclude that the Committee, inexplicably, adopted toward Israel a less balanced standard than that applied vis-a-vis other State Parties.

3. The Concluding Observations appear to disregard completely the many positive factors in Israel’s Report . These include, inter alia:

A. The internationally commended systems both of labor law and social security, in law and practice, particularly as they relate to four substantive articles of the Covenant;

B. the wide use of legislation to protect economic, social and cultural rights, including comprehensive labor legislation, equal employment opportunities legislation and case law, legislation in 
 the field of social security and the right to free primary and secondary education, etc., as well as the continuing trend both in scope and substance, of developing such legislation;

C. the clear trend towards closing of gaps between different sectors in Israel, including a sharp rise in government budget allocations to the Arab sector as well as special programs to integrate immigrants in the education system, particularly in the last decade;

D. the impressive accomplishment of the State in immigration absorption, in achieving one of the world’s highest life expectancy rates, low rates of infectious diseases, absence of hunger and homelessness and low levels of illiteracy; and

E. the constant trend of progressive improvement in the implementation of the economic, social and cultural rights despite the difficulties encountered by it (mass immigration, war against terrorism, etc.)

4. We find it particularly disturbing that the Committee did not see fit to make any reference to Israel’s detailed explanations regarding the Peace Process and the ongoing transfer of powers and responsibilities from Israel to the Palestinians, and the concomitant transfer to the Palestinians of rights provided by the Covenant (such as health and labor, education, social security and welfare).
5. Moreover, the Concluding Observations attribute to the delegation of Israel a position with regard to the applicability of the Covenant in the West Bank and the Gaza Strip, which is significantly different from the position actually presented before the Committee. In no case did the delegation accept the proposition that Israel bears legal responsibility or a duty to report on the territories and the responsibilities transferred to the Palestinian Authority. However, on a pragmatic basis and out of a genuine wish to cooperate with the Committee, Israel agreed to answer questions concerning areas beyond its effective control, to the extent that it still has access to the relevant data. In this regard, it was all the more troubling that the Committee alleged that Israel was not prepared to provide adequate information in relation to the territories (para. 8). Israel did in fact declare its willingness to provide the Committee with all available information (without prejudice on the question of legal responsibility), and such information was indeed supplied with regard to closures, by-pass roads, and other related matters. The misinterpretation of Israel’s position was especially surprising in light of your statement, as chairman of the Committee, that the situation there was indeed “complex and a-typical.”

6. We view with deep concern the Committee’s reliance, in some of its Conclusions, on information which was not made available to Israel’s representatives, and which Israel had no opportunity to comment on or refute. This resulted in erroneous conclusions being made by the Committee.

With regard to other issues, the Committee dismissed the facts and explanations provide by the delegation of Israel without giving any reason for its decisions and without making any reference in its Conclusions to Israel’s position. Some flagrant examples:

A. The Committee repeatedly refers to the Jahalin case as involving persons removed from “their ancestral land” (para. 12). That, despite the information provided by Israel, which clearly indicated that the land in question never belonged to the Jahalin, nor have they claimed ownership rights over it (see para 21 of Israel’s replies to the list of issues raised by the pre-sessional working group).

B. The Committee expressed “alarm” at the fact that “only half of workers entitled to minimum wage, actually get it” (para. 16). However this factor was never presented to the delegation and is factually wrong.

C. Similarly, allegations were made in the same section concerning manpower contractor workers, which are equally wrong, and without any questions on this topics ever being addressed to 
 the delegation.

D. The Committee noted with concern the non-applicability of closures to Jewish Israeli citizens (para. 17), and blatantly ignored the explanation provided by the Israeli delegation. That is to say, that the entry of this group into Israel is not considered to be a security threat (which is the rationale behind the imposition of closures), and that the Israeli government like any other government, does not prevent the entrance of its own citizens into its territory (see, para. 12 of Israel’s replies to the list of issues raised by the pre-sessional working group); and

E. the Committee noted that the ‘center of life’ test determinative of permanent residency allegedly discriminates between Arab and Jewish permanent residents of East Jerusalem (para. 20). This claim too, was never presented to the Israeli delegation.

7. The Committee, in condemning the imposition of closures and the construction of by-pass roads disregarded, once again, the explanations of the Israeli delegation setting out the security concerns of Israel. The laconic reference in para. 7 to Israel’s security concerns clearly typifies the Committee’s refusal to attribute due consideration to the scourge of terrorism which was struck and continues to strike Israel repeatedly with terrible vehemence and ruthlessness. This factor is, in Israel’s opinion, particularly deplorable.

The Committee also ignored the sharp decline in the number of days of closure in 1998 and the recent sharp increase in the number of Palestinians whose entry into Israel has been allowed (tens of thousands per day) even during closure days.

It also failed to take into account the ILO director General’s latest annual report on Israel, which was presented to the Committee by the delegation, as an indication of the positive changes regarding the situation in the field of labor in the territories.

8. The regrettable outcome is all the more puzzling in light of the assurances provided by yourself as Chairman of the Committee, in your opening statement to the session, when referring to the “double standards towards Israel in some of the human rights Committees”. Ironically, in the ICESCR Committee Israel has been denied fair treatment and has been subjected to the very same double-standards you have criticized.

9. In light of all of the above, we are left with the distinct impression that Israel’s detailed and extensive written Report and the appearance of its delegation before the Committee with sincere attempts to engage in a constructive dialogue, was not met with an open-minded readiness on the Committee’s part to consider Israel’s point of view. It is clearly unacceptable that Israel has been provided with only a pro forma right of hearing, without actually being heard with due bona fides.

10. Regretfully, the tenor and the content of the Concluding Observations raise questions as to the utility in allocating the time, resources and genuine efforts required in order to engage in a dialogue with the Committee. Since the Committee’s Concluding Observations draw a picture so distant from the reality in Israel, one may legitimately wonder whether the Committee’s Concluding Observations would be taken with due respect by the Israeli public, as reflecting a genuine concern.

11. We kindly request that this Note be distributed to all members of the ICESCR Committee and to all other recipients of the Concluding Observations on Israel’s Report.
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