Human Rights Principles Governing the Implementation of CPA Order Number 6 “Eviction of Persons Illegally Occupying Public Buildings”
Background

Homelessness in Iraq has increased significantly following the imposition of sanctions. The immediate lawlessness that occurred in Iraq following the intervention has further heightened the already fragile housing situation of Iraqi citizens,
 and evictions of many people, including internally displaced persons (IDPs) and third-country refugees have occurred. Many people do not have the financial means to pay increasing rents since the lack of enforcement of rent control laws. Other evictions concern those who are associated with the former political regime. The urban poor who already lived in dire circumstances have witnessed a deterioration of services and facilities in their residential areas. 

Simultaneously, Iraq is currently experiencing population movements that also impact directly on the housing situation. Due to the change in the political environment, IDPs displaced for up to three decades in northern Iraq view opportunities to return to their original areas, often without secured tenure of housing and/or land. New groups of people are fleeing areas they resided in prior to the intervention and are seeking accommodation and protection where possible. 

The combination of a high proportion of people with limited incomes, increasing rents, the movement of people to urban centres where housing options are already stretched, and a new wave of displacement has forced some groups to seek shelter in abandoned public buildings around the country.  In Baghdad alone it is estimated that 60, 000 people are currently residing in former public buildings, in the three northern governorates, there are approximately 68, 000 and in in the Tameem and Ninewa, up to 5,000 families are occupying public buildings. The figure in the south is estimated to be even significantly higher (?). 

The Office of the Coalition Provisional Authority (OCPA) and the Ministry of Housing  
started to evict people from public buildings that are deemed as necessary for restoring public services. Evictions occurred in Mosul,
 Karbala, Suleimaniyah, Erbil, Basrah, Baghdad and Kirkuk. In some cases, groups were provided with money
 as compensation for moving, in some other cases, people were moved into camps. In the majority of the cases, however, people were evicted without any alternative solution
. Reports suggest that further evictions are planned.

Legal Framework

The provision of general care for the population is the responsibility of the OCPA, as the occupying power, and the Governing Council and its relevant Iraqi Ministries. This includes the security, protection and basic needs
 of IDPs and other vulnerable populations, including third-country refugees.

According to OCPA Order number 6 “Eviction of Persons Illegally Occupying Public Buildings”, the Coalition can evict persons illegally occupying public buildings under certain conditions.
  However, when implementing this Order, international humanitarian and human rights laws, as well as Security Council Resolutions on Iraq (e.g. Resolution No. 1483) should be taken into account. 

The 1949 Geneva Convention IV with respect to housing obligations requires the OCPA to protect persons from violent evictions (Art. 27 (1) ), population transfers (Art. 49 (1) ) and to ensure that people have access to basic services (Art. 55). 

The right to adequate housing is a recognised human right under international law. The right is specifically enunciated under article 25 (1) of the Universal Declaration of Human Rights and has been codified in major international treaties, most notably in the International Covenant on Economic, Social and Cultural Rights (ICESC).
  Art. 11(1) of the ICESC provides that “States Parties to the present Covenant recognize the right of everyone to an adequate standard of living for himself and his family, including … adequate housing, and to the continuous improvement of living conditions”. To realize this right, States are obliged to take all appropriate means to ensure that everyone has access to affordable and acceptable housing and will take a series of measures which indicate policy and legislative recognition of each of the aspects of the right to housing. Specifically these have been identified in various legal texts as legal security of tenure (includes protection against arbitrary eviction or forced eviction), availability of services, materials, facilities and infrastructure, affordability, habitability, accessibility, location and cultural adequacy.
 Therefore under international law, states are obliged to prevent homelessness or other violations of the right to adequate housing. 
As outlined in General Comment No. 4, “instances of forced evictions are prima facie incompatible with the requirements of the Covenant and can only be justified in the most exceptional circumstances, and in accordance with the relevant principles of international law.”
  In instances where evictions are justified, they “should not result in individuals being rendered homeless or vulnerable to the violation of other human rights. Where those affected are unable to provide for themselves, the State party must take all appropriate measures, to the maximum of its available resources, to ensure that adequate alternative housing, resettlement or access to productive land, as the case may be, is available.”
  In addition, given the fact that many of those affected are IDPs, of whom the majority are extremely vulnerable and have specific assistance and protection needs, Principles 7 and 8 of the Guiding Principles on Internal Displacement should be fully taken into account. In particular, authorities shall “ensure, to the greatest practicable extent, that proper accommodation is provided to displaced persons, that such displacements are effected in satisfactory conditions of safety, nutrition, health and hygiene, and that members of the same family are not separated.”

While it may be necessary at times to relocate people from public buildings to benefit the wider population, whatever action is taken by the OCPA and/or national authorities, it should be carried out in full compliance with international human rights and humanitarian laws and assurance should be made that even those who have no lawful or other rights to dwell within a property, should not become homeless or the victims of other rights violations. In the longer term, given that the occupation of public buildings is linked to the wider issue of a lack of adequate housing, a broad strategy is required to find permanent housing solutions.
  

Guidelines for the Authorities

In the event that the Authority deem evictions as justified and necessary, the following guidelines should be observed to ensure that a) the rights and dignity of the persons affected are upheld and evictions do not lead to homelessness of those who are needy and have no other accommodation, b) a fair and reasonable relocation process is in place and c) the humanitarian needs of the population are addressed:

1. To the extent possible, relocation should be avoided. The public necessity to re-appropriate public buildings should be balanced with the rights and needs of IDPs and other vulnerable groups (hereinafter referred to as ‘IDPs’).

2. If relocation is considered justified, it should only be temporary while durable solutions are identified. In this regard, the Authority should produce a comprehensive plan to avoid constant movement and relocation of IDPs.

3. All possible efforts should be made to obtain the peaceful agreement of IDPs to relocate. The OCPA or national Iraqi authorities must make all possible efforts to avoid the use of threat of force in any relocation exercise. 

4. Appropriate alternative solutions should be identified by the OCPA or national Iraqi authorities prior to communicating the intent to evict. Relocation sites should meet minimal standards and address basic needs and services for the population.

5. Relocation must not lead to a separation of families and communities.

6. The OCPA or national Iraqi authorities should involve those affected, particularly women, in the planning and management of their relocation. This includes developing options on an individual basis. Options to relocation to another site may include supporting families in host communities, return to areas were conditions are feasible, etc.

7. Eviction notices must be issued by the competent authorities and provide full information on the reasons for the eviction, legal remedies and procedures to be followed.

8. The OCPA or national authorities should post eviction notices at all public buildings deemed as essential for public services. In addition, individual eviction notices should be communicated by the OCPA/national authorities to the community in writing, providing a reasonable time frame (at least 2 to 4 weeks).

9. Evictees who fall under Section 3 of OCPA Order No. 6 should be provided with legal aid, if necessary. 

10. Representatives from OCPA/national authorities should be present during evictions and all persons carrying out evictions should properly identify themselves.

11. OCPA/national authorities must ensure the security of IDPs during the eviction and at sites identified for relocation. Accordingly, non-military vehicles should be used to transport the IDPs to the new site.

12. Evictions should not take place at night unless with the permission of persons affected.

ANNEX

General Human Rights Principles with Regard to Relocation/Evictions
A.
Guiding Principles on Internal Displacement

Section II:
Principles Relating to Protection from Displacement – Principles 7 and 8:

Principle 7

1. Prior to any decision requiring the displacement of persons, the authorities concerned shall ensure that all feasible alternatives are explored in order to avoid displacement altogether. Where no alternatives exist, all measures shall be taken to minimize displacement and its adverse effects.

2. The authorities undertaking such displacement shall ensure, to the greatest practicable extent, that proper accommodation is provided to the displaced persons, that such displacements are effected in satisfactory conditions of safety, nutrition, health and hygiene, and that members of the same family are not separated.

3. If displacement occurs in situations other than during the emergency stages of armed conflicts and disasters, the following guarantees shall be complied with:

(a) A specific decision shall be taken by a State authority empowered by law to order such measures;

(b) Adequate measures shall be taken to guarantee to those to be displaced full information on the reasons and procedures for their displacement and, where applicable, on compensation and relocation;

(c) The free and informed consent of those to be displaced shall be sought;

(d) The authorities concerned shall endeavor to involve those affected, particularly women, in the planning and management of their relocation;

(e) Law enforcement measures, where required, shall be carried out by competent legal authorities; and

(f) The right to an effective remedy, including the review of such decisions by appropriate judicial authorities, shall be respected.

Principle 8
Displacement shall not be carried out in a manner that violates the rights to life, dignity, liberty and security of those affected.

B.

Committee on Economic, Social and Cultural Rights – General Comments No. 7 (1997) (forced evictions)

Relevant paragraphs with regard to justified evictions:

14. In cases where eviction is considered to be justified, it should be carried out in strict compliance with the relevant provisions of international human rights law and in accordance with general principles of reasonableness and proportionality. In this regard it is especially pertinent to recall General Comment 16 of the Human Rights Committee, relating to article 17 of the International Covenant on Civil and Political Rights, which states that interference with a person's home can only take place "in cases envisaged by the law". The Committee observed that the law "should be in accordance with the provisions, aims and objectives of the Covenant and should be, in any event, reasonable in the particular circumstances". The Committee also indicated that "relevant legislation must specify in detail the precise circumstances in which such interference’s may be permitted". 

15. Appropriate procedural protection and due process are essential aspects of all human rights but are especially pertinent in relation to a matter such as forced evictions which directly invokes a large number of the rights recognized in both the International Covenants on Human Rights. The Committee considers that the procedural protections which should be applied in relation to forced evictions include: (a) an opportunity for genuine consultation with those affected; (b) adequate and reasonable notice for all affected persons prior to the scheduled date of eviction; (c) information on the proposed evictions, and, where applicable, on the alternative purpose for which the land or housing is to be used, to be made available in reasonable time to all those affected; (d) especially where groups of people are involved, government officials or their representatives to be present during an eviction; (e) all persons carrying out the eviction to be properly identified; (f) evictions not to take place in particularly bad weather or at night unless the affected persons consent otherwise; (g) provision of legal remedies; and (h) provision, where possible, of legal aid to persons who are in need of it to seek redress from the courts. 

16. Evictions should not result in individuals being rendered homeless or vulnerable to the violation of other human rights. Where those affected are unable to provide for themselves, the State party must take all appropriate measures, to the maximum of its available resources, to ensure that adequate alternative housing, resettlement or access to productive land, as the case may be, is available. 

� HABITAT estimates that, prior to the intervention, war Iraq faced a 1.4 million shortfall of adequate housing units.


� Evictions occurred in Mosul from the Mosul Palace on 12 and 13 August 2003. Recent reports indicate that evictions continue.


� In the Mosul area, some people received payment, in other cases, families moved but did not receive payment. Many of the families were provided the option to move to a camp nearby the town.  


� In Kirkuk, reports of evictions without any alternative solution were reported. The UN received several requests from the Coalition to assist in providing alternative accommodation for families residing in the buildings of an oil company. At the time of relocation, no solution had been found for this group. Other reliable reports have been received about further plans to evict from public buildings around the country.


� This includes: food and potable water; basic shelter and housing; appropriate clothing; and essential medical services and sanitation. In this respect, see also Article 11 of the International Covenant on Economic, Social and Cultural Rights (ICESCR), which stipulates that everyone has the right to an adequate standard of living for himself and his family, including adequate food, clothing, housing and to continuous improvement of living conditions. 


� OCPA Order No. 6, Section 1: “The CPA now exercises control over all public property and all property formerly owned by the Ba’ath Party within Iraq. Any individual or groups determined to be in illegal occupation of such public property shall be evicted”; Section 3 provides the right of appeal if ownership can be proven or if the property did not fall within Section 1 of the order.


� Iraq signed the ICESCR on 25 Jan. 1971. CPA Regulation Number 1, Section 2 states that laws in force as of April 16, 2003 shall continue to apply in Iraq.


� See, for example, General Comment No. 4 on the Right to Adequate Housing, UN Doc. E/1992/23 (1992), adopted 13 December 1991.


� See para. 18 of the General Comment No. 4 on the Right to Adequate Housing.


� See para. 16 of General Comment No. 7 on Forced Evictions,  UN Doc. E/1998/22, Annex IV (1998), adopted on 20 May 1997. 


� See Principle 7(2) of the Guiding Principles on Internal Displacement, UN Doc. E/CN.4/1998/53/ Add.2(1998).


� See in this context, Scott Leckie’s study Addressing Housing, Land and Property Rights in Post-Conflict Settings, 30 July 2003, p. 23. Several interim policy and legal initiatives can be taken to begin to address the homelessness problem. These include identifying State property and allocating this for the temporary or permanent use of the homeless, providing financial assistance or incentives to the construction industry could assist in inducing the rapid construction of affordable housing, designing measures to provide security of tenure to those living in informal housing, combined with no-interest loans or very low interest loans or credits.


� UN.Doc. E/CN.4/1998/53/Add.2 (1998).


� UN Doc. E/1998/22, Annex IV (1998), adopted on 20 May 1997.
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