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Abbreviations

ACRI Association for Civil Rights in Israel

CERD Committee on the Elimination of Racial Discrimination

CESCR Committee on Economic, Social and Cultural Rights

COHRE Centre on Housing Rights and Eviction

ESCR economic, social and cultural rights

GA General Assembly

GCR Goldberg Commission Report

Gol government of Israel

HIC Habitat International Coalition

HLRN Housing and Land Rights Network

ICCPR International Covenant on Civil and Political Rights
International Convention on the Elimination of All Forms of

ICERD . SRR
Racial Discrimination

ICESCR In_ternational Covenant on Economic, Social and Cultural
Rights

IFFM International Fact-finding Mission to the Nagab

ILA Israel Lands Authority

JA Jewish Agency

JNF Jewish National Fund

MoE Ministry of Education

MoF Ministry of Finance

MoH Ministry of Health

MoHC Ministry of Housing and Construction

Mol Ministry of the Interior

NIS new Israeli shekel

OHCHR Office of the High Commissioner for Human Rights

RCUV Regional Council of the Unrecognized Villages in the Nagab

U.N.T.S. United Nations Treaty Series

UN United Nations

WZ0 World Zionist Organization




INTERNATIONAL FACT-FINDING MISSION REPORT iii

Table of Contents

L0 To U o3 1 o) o PRSPPI I
The International Fact-FINAING MISSION ..........iiiiiiiiiiiiiiiie e iii
SUMMATY OF FINAINGS ...ttt enenneee v

The Report of the International Fact-finding MiSSION ..., 1
The Context: Stages of Dispossession and Transfer.........ccccvvvveviiiiiiieeeeeeeeeiiiinnn. 1
The Land DISPULE ......cooeeeeeeeeeeeeeeee e 9
Nationality, Citizenship & Israeli Development Organizations ..........ccccccevvvveveeeeeennnn. 9
[ P2 T IS/ o] o 1= 11
Political REPIreSENTALION .......cvviiiiiiiiiiiiiii ettt 12
HUMAN SUTEIING . ..ceiiiiiiiiiiiiiieeeeeee ettt 13

Human Rights & State ObligationNsS .........cccoviiiiiiiii e 14
AEMPLS At REMEAY .....ooeeiiiiie e 17
Domestic Civil & Legal AQVOCACY .........ciiieieeiieiiiiiiee e 18
International Civil & Legal AQVOCACY ......cccoeeeeiiiiiiiiiiieee e 21

(@IU T =T oL ST AU = 4 o o 22
Claims, Counterclaims & Living onthe Land ...............ooooviiiiiiiieiiieieiee e, 23
Consequences of Land Deprivation .............couuuiiiiieceiiieiee e eeeaens 27
[ F= T 1T o PO 28
(D=0 ¢ o) 111 o] o [P 30
DTSV Z=Y [ o1 1T o | PSP 31
[ T T £ T TR 31
SOCIAl DEVEIOPIMENT. ... 31
ECONOMIC DEVEIOPMENT......coiiiiiiiiiiiiiiiiiiieeeee ettt 31
Institutional Discrimination & Cumulative DiSPOSSESSION ........ccoevveeiiiiiiiiiiieeeeeeeee, 34
Traditional Occupancy & Use as OWNEISNIP. ..., 35

The Goldberg ComMmMISSION .coooeeiiieeeeeeee e 32

Addressing the Problem.........oooo 32



iv THE GOLDBERG OPPORTUNITY

Adequacy of the Goldberg Recommendations ............cccoovvveiiiiiiiiineee e 38
0= T Vo 4 =11 0 3SR 33
RV 411 =T TP 33
[ F= U 1 T SR 33
Conclusions and RECOMMENAAIONS ......uuuuuuuuiiiiiiiiiiiiiiiiiiiiiieeeb i 33
INdivisibility Of RIGNTS ... 40
All Villages Should be Recognized ... 40

Recommendations for Planning and Development...........ccccccvvvvvviiiiiiiiiiiiiiiiieieeee, 40



INTERNATIONAL FACT-FINDING MISSION REPORT



Vi

THE GOLDBERG OPPORTUNITY



INTERNATIONAL FACT-FINDING MISSION REPORT Vi

Introduction

Since the proclamation of the State of Israel in 1948, official dealings with the
indigenous inhabitants of the Nagab region® have been contentious. State policies over
decades have involved large-scale evictions, displacement, destruction of houses and
villages, severe building prohibitions, depletion of the ¢ 0 mmu n icuitivated adeas and
livestock, and outright dispossession. Israeli planning and development of the area have
favored more-regularized forms of settlements with statutory plans, catering to the influx
of Jewish immigrants. In recent years, the indigenous villagers and internally displaced
persons (IDPs) have become more resilient in resisting pressures to leave their present
homes to government-planned settlements through greater community organization and
persistent rebuilding of their government-demolished structures.

Some 45 of these villages remain i u n r e c o;gthat ig, @itted from any Israeli
statutory plans. The two sidesd the State and these indigenous communitiesd are
locked in opposition, faced off in a struggle that coincides with an aggressive
development push by the Government of Israel (Gol) and state agencies to remove the
Aunrecognizedo villages and ewspand contiguous

~ _ _ Following a series of Knesset Commission

AUnrecognizedo hearings on the issues, on 28 October 2007,
Between 1948 and 1966, Israel imposed a the Gol executive requested from the Ministry
military administration on Palestinian living of Housing and Construction (MoHC) to
‘L‘?ﬁg”aﬁ Séziig?];ttehde 81594§'ei%n/t*”gf'5tt'ﬁg establish a Commission that would submit to
Negev as "State land” Al Bedoun || M€ government recommendations on ways to
habitation was retroactively termed illegal. regulate the Bedouin villages in the Nagab,

All official policy and information is based the largest territorial region making up the
on the pretence that these villages do not State of Israel.
exist. Consequently, they are excluded

from lans and remain officiall .
unrecogr?ized, with few exceptions. Unde): On .23 December 200,7’ the M'nlSter of
Israeli planning criteria, those villages and Housing and Construction nominated the
settlements therefore do not receive public members of the fiCommission for Regulating
services and remain subject to demolition Bedouin Settlement in the Negev, owith
and_appropriation int(_) r(_agione_ll plans under | srael s f or mer Chi ef Just.i
éeW'Sh Agency - criteria; - (ie., - for the at its head. Its membership included members
xclusive benefit of i }

of the Bedouin community and the
Commission saw itself as being required to
Abal ance between the position of tapelicyghatver nme
considers the claims and needs of the Bedouin, but at the same time does not ignore
t he needs of t he state, and iThes Corhnaissich and
subsequently invited individuals and associations to present testimony and
documentary information to inform about the issues involved, values at stake and to
develop recommendations for a solution.

! Originally, al-Naqgab, in Arabic; in Hebrew, ha Negev.
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The Goldberg Commission has augured a new way of dealing withthe Naga b 6 s

of Bedouin heritage, part of the indigenous Palestinian people. However, some
perceived its mandate as biased, since the Commission was authorized to issue
recommendations for implementing what they saw as an inherently flawed policy of
dispossession and discrimination. Ultimately, many concerned parties contributed to the

c

ti

Z ¢

Goldberg Commission process, ranging fromiunr ecogni z etaiotermatorsai dent s

organizations.

Following that long consultative process, the Gol decided on 15 July 2008 to establish
the Authority for Resolving the Bedouin Settlement in al-Nagab. The Goldberg
Commission issued its recommendations to government in October 2008. Then Prime

Minister Ehud Ol mert és administration expressed

established an interministerial Commission® to take the recommendations forward.

Many in Israel, including some members of the Bedouin community and others, saw this
as an extraordinary opportunity to revisit the inadequate land claims process and as a
route for resolving long-outstanding disputes, which had caused much resentment and
confined Bedouin communities to a life of perpetual dispossession and poverty.
Meanwhile, outstanding ownership claims by Arab Bedouin currently cover about 776,000
dunams of land in the Naqab.2

The International Fact-finding Mission

The International Fact-finding Mission to the Nagab/Negev (IFFM), with its present
report, is one of the civilian outcomes of the Goldberg process. Grounded in a common
concern for respect, protection and fulfillment of the rights of the affected people, the

Habi t at I nternational Coal i tiondos -HiRN) and iisg

local Member, the Regional Council of Unrecognized Villages (RCUV) came together to
organize an independent mission of four renowned international experts in
complementary fields to assess the situation and proffer to all levels of government in
Israel practical recommendations within the framework of universal human rights
criteria. Those criteria constitute state obligations for Israel to apply them by virtue of its
status as a state party to the relevant treaties and its membership in the community of
states. The Fact-f i ndi ng Mi s approach appéea ihé sndispensible legal
framework that is not explicit in the current Israeli development policies, or the Goldberg
Commissionb s advi sory mandat e.

At a critical moment in the process, following release of the Goldberg Commission
recommendations, and before the 2009-elected Israeli government responds to them,
HIC-HLRN and RCUV sought to fill the gap in time and substance with the expertise
that seeks a needed problem-solving objective and offers and expert international view.
As the FFM follows the submission of the Goldberg Commission recommendations to
Gol, the present report is as much an expert evaluation of those outcomes as it is an
assessment of the current situation on the ground.

and

k
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The overall aim of the International Fact-finding Mission (IFFM) has been to secure the
rights of the unrecognized-villages community and to face the challenges created after
the establishment of the Goldberg Commission and the Authority for Resolving al-
Naqgab Bedouin Settlement. This IFFM forms part of a larger effort to apply human rights
criteria practically, by posing policy alternatives grounded in the minimum international
standards of justice, human rights and good practice established for forward progress
and the evolution of statecratft.

In order to address the issues and values sufficiently and to provide the expert advice
required, HIC-HLRN and RCUV invited the following prominent experts to form the
investigative team:

Anthony Coon, previously head of urban planning at Strathclyde University,
Glasgow (Scotland), author of Planning under Military Occupation (1992). Prof.
Coon participated in the HIC 1993 FFM to Palestine/lsrael and is coauthor (with
Liz Hodgkin) of Demolition and dispossession: the destruction of Palestinian
homes, the 1999 Amnesty International report on house demolitions in the
occupied Palestinian territory;

Steve Kahanovitz works in the Cape Town office of Sout h Af ri cads public

law group the Legal Resources Centre. He has previously served as legal and
national director of the LRC after many years representing clients facing an
oppressive apartheid state, and more recently has been defending socio economic
rights on behalf of the LRCO0s poor cl
Cape Town (BA); the University of the Witwatersrand (LLB) and the London
School of Economics (LLM).

Miloon Kothari, former UN Special Rapporteur on Adequate Housing (200171 08)
and codirector of the Center of Housing Rights and Evictions (COHRE), is a
founder of Housing and Land Rights Network of Habitat International Coalition and
current coordinator of HIC-HLRN South Asia Regional Programme.

Rodolfo Stavenhagen is a sociologist and a professor-researcher at El Colegio
de México. A former Assistant Director General of UNESCO, Prof. Stavenhagen
served as United Nations Special Rapporteur on the situation of the human rights
and fundamental freedoms of indigenous people (20017 08). Rodolfo Stavenhagen
is author of the book Ethnic Conflicts and the Nation State (New York: Macmillan,
1996).

Summary of Findings

At the invitation of its local member, the Regional Council for the Unrecognized Villages
(RCUV), Housing and Land Rights Network of the Habitat International Coalition®
organized a high-level fact-finding team to investigate the human rights conditions of the
indigenous Bedouin communities in the Nagab. This mission follows upon the recent

ients.
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publication of the Goldberg Commission Report (GCR). Facing the challenges and
opportunities posed by the Goldberg Commission, RCUV facilitated the international

teamb6s investigation with a thorough ©progran
affected community and the various concerned parties, including academics, civil

society organizations, professional experts and Israeli government officials.

The l egal , mor al and et hical framewor k for
international human rights instruments adopted by the General Assembly of the United

Nations, which have been ratified by the State of Israel, as well as general principles of

public international law binding on Israel as a member of the international community of

states.* The | F F Mérsiple objectives were to record their findings for Israeli policy

makers and the wider public in the form of relevant policy recommendations grounded

in the aforementioned legal and ethical framework.

The Arab community in the Nagab has been consistently in possession and use of their

lands over many centuries, predating the State of Israeld s proclinal@48t i on
preceding British rule and the near half-millennium of Ottoman administration. Yet, as

stated by the Goldberg Commission, the Arab Bedouin citizens since 1948 have
endured forcible evictions, population transfers, demolition of homes and destruction of
property, confiscation of their lands and severe damage to their traditional livelihood and

way of life. This has frequently turned the Bedouin into virtualit r espasser so on t
land, in the view of the relatively new state and the many later-coming Jewish settlers.”

That situation has caused numerous human rights violations, including dispossession

and material disadvantage, severe distress and psychological trauma, especially among

the women and the children.

The Mission has received direct written and oral testimonies, from residents of
recognized and unrecognized villages, including community leaders, residents (elders,
youth, women and others), academics, legal experts and some public officials, although
most Israeli government officials declined or ignored formal invitations to meet with the
fact-finding mission team. The in-country meetings and site visits have been augmented
with further documentary research and consultation with counterparts through 2009 and
early 2010.

Available public information indicates that two out of three Bedouins live below the
poverty line, and that their access to social services such as education, health care,
water, electricity and housing is among the lowest in the country, despite their greater
need. By acknowledging the historical fact of the dispossession of the Bedouin of their
lands, the GCR is critical of the way that government policy has handled security of
tenure and claims over land ownership. The Mission considers, however, that the
recommendations proposed by the GCR remain insufficient to meet the Arab

popul ati onods mul tiple human rights, human n
inadequacy derives from t he GCROs subordination .tOoe curr e
such assumption i s ipredosaleasulged itsirecommandatioBLIR 6 s

policies of the existing Beer Sheva Metropolitan Plan. The Mission considers that the
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proposals in that plan may provide an option arising from current Israeli law, but would
breach current international human rights obligations of the State of Israel, as well as
inflict further substantial harm on the Bedouin community.

On the basis of its findings, the Mission recommends:

1 That planning authorities and law recognize the villages and implement plans to
develop them under conditions of nondiscrimination and effective participation of
the residents;

1 For the solution of outstanding individual and collective land claims, a new
procedure beyond existing law, as recommended by the GCR, should be
established. However, this should be based on international norms and practice
of possession and use of land, in order to address lacunae and shortcomings and
contradictonsofhuman rights i n | sr aahdpdicies;urrent | e

1 A fundamental change in state policy toward non-Jewish citizens, generally, and
the Arab and Bedouin citizens, in particular, to apply human rights principles and
instruments in the determination of planning criteria and corresponding
administrative procedures, as specified in the body of this report.

Urgent government action is required for the recognition, servicing and participatory
planning and management of the so-called funrecognizedovillages. The state needs to
evolve so as to recognize, respect, protect and fulfill the human rights and effective
autonomy of these communities to sustain their traditional lifestyles in the locations of
their choice on their traditional-use lands.

Despite being Israeli ftitizenso (a disadvantaged civil status in Israel, as explained
below), the Bedouin Arabs in al-Nagab have been disenfranchised as effective
participants through their civil and political rights in the local political process. Therefore,
the Mission recommends that:

1 Political participation rights for the Bedouin citizens be extended to local
elections;

1 The delivery of local government services be improved immediately, based on
the full implementation of internationally recognized human rights principles of
equality and nondiscrimination;

1 A moratorium on all demolitions and evictions from homes, other structures and
lands be put into effect immediately;

1 Remedy, particularly reparations, for Bedouin victims of violations be
implemented without delay, in accordance with international norms.

The Statebds systematic discrimination agains
comply with human rights and related treaty obligations only ensure that conditions of
deprivation and conflict continue. On the basis of the fundamental internationally
recognized human rights to equality and nondiscrimination, the rights of all citizens to
education, health, water, adequate housing, work and adequate living conditionsd
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indeed all human rightsd must be implemented.

The present report attempts to offer the State of Israel the opportunity to meet the
minimum requirements of a state in the international system, as well as eventually to
claim to become a democracy.

The Mission organizers invited relevant officials of the Israeli government to present
evidence and explain policy to the IFFM team. Unhappily, no serving official accepted
that invitation.
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The Report of the International Fact-finding Mission

The Context
Stages of Dispossession and Transfer

The Arab Bedouins traditionally have lived in small clusters on collectively held,

semiarid lands. By the 20" Cent ur yés mi dpoi nt (ca. 1948) ,
Nagab Bedouin were settled agriculturalists, with only 5% exclusively dependent on a

pastoral livelihood.® Many of their settlements became villages well before the 20™

Century.

Until 1946, Zionist maps omitted the Nagab from the proposed Jewish state in
Palestine.” However, the Jewish Agency already had established Jewish settler

colonies in the Nagab during WWII, and inaugurated eleven more there on 6 October

1946. That settlement activity already presaged the eventual borders of Israel.® By

late 1947, the Jewish National Fund JNF)was engaged i n financing
the Ntgevod

The reports of the UN mediator for a negotiated partition of Palestine recommended

thefii ncl usion of the whole or .MPalthaughauchbfhe Neg
their land was split between the Arab and Jewish States recommended in General

Assembly resolution 181 (1947), the residents of the Nagab/Negev soon found

t hemselves and their territory completely d
King Abdullah eventually had pledged noninterference,* and U.S. President Harry

Truman had supported World Zionist Or gani zati on President Chai

to include the Nagab in the new Jewish state.'” The ceasefire between Egypt and

Israeli forces in 1948 effectively facilitated the Israeli occupation of the Nagab and

southern Palestine, disengaging the interstate military confrontation, while providing

no protection for the civilian population. Only the Gaza Strip lay behind the Egyptian

side of the 1949 Armistice Line, where by then many of the owners of Nagab lands

were concentrated among the 130,000 Palestinian refugees.’® Thus, Israeli forces

remained largely unopposed in their military control of the territory at independence.

Officially on 10 March 1948, the Haganah had adopted its comprehensive
operational pl an Dpermawdnt seizure sfAraly Villagesiandhtiee

expul sion of t' Anida serieshad baitlesaand msilitaty operations

variously code-named A Death t 8 AYbaviMoe & deSh,mohe, o
AAssAiHodr®2ane a Bvistaeli forces consolidated their control of the

Nagab in the context of Egyptian military activity and subsequent armistice. Already

in January 1949, the new Gol signed over one million dunams of land acquired
during the war to the parastat al JNF to be h

In October 1950, the state similarly transferred another 1.2 million dunams to the

JNF2A JNF spokesman explained in 1951 that it
them over to the Jewish peopled to the people and not the state, which in the current

composi ti on of population cannot be an “Adequat
Although records for the Beer Sheva District have been less precise than others in

Palestine, the best estimate for the scope of titled lands that Israel acquired from

refugees during the military operations in the southern region was 14,320,000

dunams.?
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The British Mandate government had issued an order in 1921 calling Nagab
inhabitants who cultivated revitalized and improved mawU land to register their
holdings.?® For a variety of reasons, the Bedouin mostly did not do so0,?° and their
land remained unregistered in British records. The courts of the new State of Israel
ruled 27 years later that any Bedouin who passed up that 1921 land-registration
opggrtunity and did not receive a certificate of ownership was no longer eligible to do
so.

For the Bedouins, a government ultimatum was in force: anyone permanently settling
in specially designated areas ifwould become a good citizen, and those unwilling to
do so would have to move to Si nai or T dm theg earlyd y@ars of

i ndependence, |l srael s military forces,

moved the land-dependent Bedouin from place to place within the Nagab, in some
cases as much as five times within a year.”® Beginning in this period, Israeli
authorities forcibly transferred and concentrated many Bedouin communities from the
Negev in a demarcated area under military rule, concentrating them in the central
part of the Nagab. This formation, still enforced today, is locally known as the fsiyUo
(bordered area, fence, or enclosure) of about 1,100 square kilometers, which territory
comprises just 2% of the Nagab/Negev.

With the B e d o u absendg® from their habitations and villages, their properties
became vulnerable to sei zur e and/ or demol i t i dlagab
Bedouin habitation became most intense in the 19511 53 period, and again in the late
1960s,° when Israeli forces effectively destroyed their habitat outside of the siyJ,
Thus, the Nagab Bedouins from outside the siyUj faced the fate of villages belonging
to the Palestinian refugees, ensuring them little to which to return.®" Further, the
Israeli dispossession and transfer policies created a general split of the Nagab
population in two unprecedented categories: the sumrUn (largely landowners) and
humrUn (those who had largely become dispossessed, landless and forcibly resettled
in the siyJ). Remnants of those communities who took refuge elsewhere suffered
marginalization where they settled around Arab towns in Israel, elsewhere in Gaza
and the West Bank, or elsewhere.

Following a decade-long phase of land confiscations and military rule, Gol sought to
make the acquisitions of lands and villages permanent with a modified policy toward
the Arabs in Israel, as announced by David Ben-Gurion in 1959. For the Nagab, the
policy prioritized:

(d) passage of a law to mandate settlement of the Bedouins and their transfer to
per manent homesé

(e) speedy solution of the problem of compensation to the fpresent absenteesd? for
their land,;

(f) encouraging permanent Arab migration to the mixed cities.
By the time of this policy initiative, indigenous Nagab communities already were

concentrated in the siyaj, or elsewhere evicted as IDPs or effective refugees and
stateless people in neighboring countries. The legacy of village destruction is

i nc

| sr ae

illustrated in the adjacent map by SaimUn AbT Sitta, which marks
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villages and habitations the Israel destroyed in order to create the infamous siy {J
(Details of the cartographic process are found in Annex Il of this IFFM report.)

As for the Bedouin Arabs, the stateds compl
Nagab involved more than just a matter of housing, but effectively pursued the
replacement of Palestinian rural society. Near the end of 1948, some Israeli officials

reached an agreement with some Negev tribes, including also some who fought

alongside Zionist forces. In exchange for refraining from attacking Israeli forces or

interfering in cross-bor der probl ems, A T h e gngethied rightme n t W (
and their ownership o Howéver, in paactide, thehSeate ofl i v e d
Israel expropriated all the lands of the Bedouin whom Israel had moved to elsewhere

and dispossessed them on t he grounds that t hetherwner s
properties.>*

Moreover, until mid-1952 the state denied the Bedouins any official identity
documents. Theoretically, anyone whom a law-enforcement officer found without
such ID was subject to expulsion, stateless, across the border.*® That policy was
applied to an unrecorded number of Nagab Bedouins. As late as 1953, the United
Nations reported the expulsion of about 7,000 Negev Bedouin that year into
neighborin~ =+~~~ *k~ " ==~ Cuin ~d the Sjngj,3°

- - - siyaj
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By 1951, fewer than 13,000 Nagab inhabitants remained of a community that
numbered 70,0001 90,000 in the late 1940s. The transfer and prolonged demolition
process has involved the depopulation and destruction of at least 84 indigenous
habitations, including many well-established villages. (See adjacent map.)

After the cancellation of military rule in 1966, most of the Bedouin continued living in
the closed area (siyU), despite the fact that transferred communities remained in
precarious, squalid conditions where they were moved, and usually on lands that
actually belonged to other indigenous communities. Some locations, as in the case of
Wadi Na'im, have become environmentally degraded and are not humanly habitable.
Their freedom of movement and residence remains foreclosed.

Under the Gover nmelnots 9o fp oll sircaye | 6tsh ep ossttat eds a
land legally met Bedouin counterclaims until 1974, when the government adopted the
recommendation®” to freeze all legal proceedings and provide some degree of
compensation for the dispossessed properties. The Ministry of Justice recommended
that the Bedouin maintain possession of 20% of the land and be compensated for the



