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Article 2.1: “international cooperation”

This 32nd session of the Committee marks the first opportunity to consider States parties that have engaged in the prosecution of the war against Iraq and the subsequent occupation. In this sense, Kuwait and Spain share an important place in the review of the Covenant’s application in the recent period.

This is not the first time that the Committee reviews a country that has actively engaged in the economic sanctions against Iraq, with all of its resulting deprivation for the citizens of that country. General Comments Nos. 3 and 8 elaborates on the need for States parties to ensure “at least the core content of the economic, social and cultural rights of the affected peoples of that [sanctioned] State are protected.
 However, to this date, the General Comments address “international cooperation” as in Article 2.1 with guidance to the passive (i.e., recipient) partner in international development actions. It has so far been left to the jurisprudence and the line of inquiry to develop the contours of State parties’ active agency in the respect, defense, promotion and fulfilment of ESCR through their external performance.

It is our position that Article 2.1 should stand as a kind of Hippocratic oath for the practice of foreign policy; that is, “to do no harm” (originally, “abstain from whatever is deleterious and mischievous”) to ESCR extraterritorially. This principle is fully consistent with the UN Charter and other instruments regulating relations among member States of the UN system.

States parties to both Covenants bear an obligation to implement human rights within a context of “international economic cooperation.”
 The ICESCR’s Article 2.1 requires States to undertake steps, individually and through international assistance and cooperation, especially economic and technical, to the maximum of its available resources, with a view to achieving progressively the full realization of the rights recognized in the present Covenant by all appropriate means, including particularly the adoption of legislative measures. 

In the spirit of the numerous multilateral agreements on human rights and development, “progressive realization of ESC rights,” as a borderless objective, logically engages “international cooperation” duties for States to behave accordingly:

· In fraternity and solidarity

· Domestically and extraterritorially

· Individually, jointly and/or collectively.

The preamble of the United Nations Charter specifies the purposes of the world organization insofar as “we the peoples of the United Nations” are determined "to promote social progress and better standards of life in larger freedom." Article 1, para. 3 sets out one of the UN’s purposes as "to achieve international cooperation in solving international problems of an economic, social, cultural or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language or religion."

Linking international cooperation and self-determination as essential to the peaceful order of the United Nations, the Charter’s Article 55 reads:

With a view to the creation of conditions or stability and well-being[,] which are necessary for peace and friendly relations among nations based on respect for the principles of equal rights and self-determination of peoples, the United Nations shall promote universal respect for, and observance of human rights and fundamental freedoms for all without distinction as to race, sex, language or religion.

The Declaration on Principles of International Law concerning Friendly Relations and Cooperation among States in Accordance with the Charter of the United Nations considers:

the progressive development and codification of the following principles:…(d) the duty of States to cooperate with one another in accordance with the Charter;…(g) the principle that States shall fulfill in good faith the obligations assumed by them in accordance with the Charter, so as to secure their more-effective application within the international community would promote the realization of the purposes of the United Nations;…

The States members share a duty to cooperate with one another, irrespective of their differences, to maintain international peace and security and promote international economic stability and progress, the general welfare of nations and international cooperation free from discrimination. To this noble end, the Declaration embodied by UN members commitments such that:

(c) States shall conduct their international relations in the economic, social, cultural, technical and trade fields in accordance with the principles of sovereign equality and nonintervention;

(d) States Members of the United Nations have the duty to take joint and separate action in cooperation with the Untied Nations in accordance with the relevant provisions of the Charter.

States should cooperate in the economic, social and cultural fields as well as in the field of science and technology and to the promotion of international cultural and educational progress. States should cooperate in the promotion of economic growth throughout the world, especially that of the developing countries.

In addition to its Article 2, ICESCR also sets out to identify the UN systems itself as a vehicle for international cooperation to uphold the Covenant. The Covenant empowers ECOSOC to raise the Covenant-monitoring reports as a guide for UN technical assistance.

Other instruments of international public law are dedicated to specifying norms for international cooperation agreements between and among States. Consistent with human rights norms and other jus cogens principles of law, the Vienna Convention, Article 53, provides clarity: 

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general international law.  For the purposes of the present Convention, peremptory norm of general international law is a norm accepted and recognized by the international community of States as a whole as a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international law having the same character.

States parties adhering to the international law principles of international cooperation are required to behave extraterritorially consistent with the progressive realization of economic/social/cultural rights. For our purposes, this extends to the human right to adequate housing.

As a donor country, a State must ensure that the projects and programs it supports do not erode legal security of tenure for inhabitants in beneficiary countries. This includes avoiding any action that leads to unlawful evictions, confiscation or demolition of housing. In the case of development assistance resulting in dislocation of inhabitants, all aspects of the undertaking are to be the subject of consultation with the affected persons, and the efforts should enhance legal security of tenure as a result within the covenanted human rights framework.

As a recipient country, structural adjustment, deregulated foreign investment, privatization and related measures typified by bilateral and multilateral arrangements assistance agreements and programs must be compatible with the human rights obligations of the affected State. Measures that deny or reduce tenure security would be illegal and unaccepted as a condition of the assistance. States parties to the human rights instruments have a self-preserving opportunity and responsibility to uphold their prior treaty obligations as a form of resistance to negotiation pressures or conditionalities that may derogate the enjoyment of ESCR for inhabitants. 

States Parties are required to review multilateral agreements on investment, trade-related intellectual property arrangements, poverty-reduction strategy papers, bilateral and multilateral trade agreements, World Bank assistance terms, International Monetary Fund programs operating in, or otherwise affecting the State, in order to ensure consistency with covenanted obligations and avoid either retrogressivity or violations of its citizens' ESC rights. The State party is obliged to apply the Covenant a priori to ensure that any such conditionality would be subject to the ESC rights safeguards for its own inhabitants, or those of another State party. 

Privatization programs may lead to deprivation of the housing rights entitlement to tenure security. In the event of workers holding administrative housing tenure who become laid off as part of a privatization or State-enterprise sell-off arrangement may lose their tenure altogether. Even in cases where local legislation is silent on the issue, international treaty obligations remain for the State to defend the workers’ human right to housing by legal and enforceable protection for secure tenure. 

As an extreme example of international cooperation conducted in explicit violation of ESC rights applying to adequate housing and secure tenure would be a scenario in a State engaged in, or condoned third parties to engage in acts or omissions that would contribute to population transfer or other international crimes, such as mass deportations, ethnic cleansing, implantation of settlers and settler colonies, or other forms of demographic manipulation of an internal or external self-determination unit. Duty prohibits States parties from allowing public or private resources to accrue to settler colonies in an occupied territory, for example, or engaging in any other acts or omissions that would facilitate another State party's violations of the Covenant. 

A State’s Participation in international economic sanctions or blockades that lead to violations of the ESC rights of persons other than the State Party's own residents, citizens and nationals may lead to conditions that derogate ESCR to a level below the that identified with core obligations.

Direct provision, or participation in multilateral programs of development and financial assistance also may lead to actual derogation and/or violations of rights embodied in the Covenant (e.g., stagnation, deterioration or denial of work, education, health or housing rights, forced eviction, etc.) and constitute a breach of treaty obligations. Specifically, this Covenant and its enshrined rights should guide and govern a State’s policies and conduct in any multilateral institution that authors economic conditionalities on other States that carry a negative effect for tenure holders. The legacy of development banks support for forced evictions of all possible scale and levels of deprivation has become notorious.

\in the immediate case of Kuwait and Spain, both State parties were active participants in the sanctions against Iraq. Both now need to explain the extent to which they considered their Article 2.1 obligations under the Covenant and the relevant General Comments (Nos. 3 and 8) in doing so. Further, These States stand prominently among others bound likewise to report on the ESCR consequences of those sanctions for the Iraqi population.

In the prosecution of the 2003 war on Iraq, both States bear an important reporting responsibility to this Committee. Kuwait has been a key sponsor of the war, serving as the front line conduit for the war and continuing occupation effort, as well as for humanitarian assistance. Spain bears a similar reporting duty as an occupying Power in central Iraq.

Although the new Spanish Prime Minister Zapatero has pledge that Spain will withdraw from Iraq at the earliest possible opportunity, the fact remains that in this review period and until the present, Spain maintains a significant part of the territory of another State party under its “effective control.” In order to be consistent in application of covenanted obligations, the Committee should arguably maintain the position with the Spanish occupying Power as it has with the Israeli one: that the State party bears a duty both to implement the Covenant and report on that effort in the all areas of its jurisdiction and/or effective control, including central Iraq.

There is one more important aspect of the Article 2.1 obligations and, indeed, obligations to apply the Covenant as a whole. The forces of a non-State party to this Covenant is the leader in prosecuting the war and the occupation. It is vital to the implementation of ESCR in Iraq, to the integrity of the Covenant and to the rule of public international law in general that a statement arising from the Committee at this juncture asserting that State parties and non-State parties occupying another State party assume, by that fact, the obligations arising from the Covenant. This would naturally include both the implementation (respect, defense, promotion and fulfilment) of the rights enshrined in the Covenant, as well as the duty to report on such to the Committee within the schedule assigned to that State. In that important case, the United States would be due to report to this Committee on ESCR implementation in Iraq at the earliest possible opportunity.
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� Fifth session, General Comment 3, “The nature of States parties’ obligations (art. 2, para. 1, of the Covenant) (1990), paras. 10 and 13; Seventeenth session (1997) General Comment No. 8: “The relationship between economic sanctions and respect for economic, social and cultural rights,” para. 7, HRI/GEN/1/Rev.5, op cit.


� Common Article 1.2.


� 2625 (XXV) of 24 October 1970, “The duty of States to co-operate with one another in accordance with the Charter.”


� Ibid.


� Article 22 reads: “The Economic and Social Council may bring to the attention of other organs of the United Nations, their subsidiary organs and specialized agencies concerned with furnishing technical assistance any matters arising out of the reports referred to in this part of the present Covenant which [sic] may assist such bodies in deciding, each within its field of competence, on the advisability of international measures likely to contribute to the effective progressive implementation of the present Covenant.”


� See CESCR General Comment No. 8, op cit., para. 10.


� Iraq’s fourth periodical report to CESCR was due on 30 June 2000.
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